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Trump DOJ Emergency Petitions

Dep’t of Justice Solicitor General “10th Justice”  

2001-2017  8 Petitions from US Justice Dept. 
2017-2021  41 DOJ appeals for emergency orders 

2019-2020 Term 
12 of 53 Merits Docket decisions 5-4 
11 Emergency orders decided 5-4 



Federal Executions

17 year moratorium ended 
         13 executions carried out July 2020-January 2021 
• 8 executions through November, more than prior 56 years 
• 5 executions in December and January after Biden won election 

before inauguration. 
• 6 unsigned emergency orders overturn lower court execution stays. 

Breyer, Sotomayor dissent 
• 2 Emergency orders bar execution of inmates denied contact with 

spiritual adviser so that case to be heard on merits docket



Biden Withdraws U.S. Appeals

Health and Human Services 
Title X rule adopted in 2019 prohibited organizations that counseled 
pregnant women such as Planned Parenthood from recommending 
abortion.  

Commerce Department Census exclusion of unauthorized immigrants

Defense Department ban on Transgender soldiers in military

Homeland Security on 
use of Defense Department funds to erect a Border Wall
Public Charge rule limiting immigrant welfare benefits

       Withdrawal denied: Stay in Mexico Policy awaiting judicial review 
of asylum claims



Emergency Election Orders

•blocked pandemic-motivated lower court orders that had expanded 
procedures for gathering signatures for ballot initiatives in Idaho and 
Oregon 

• stayed a lower court injunction that would have required Wisconsin 
to count absentee ballots postmarked after the state’s primary 
election date.  Ginsburg, dissent: the majority’s “suggestion that the 
current situation is not ‘substantially different’ from ‘an ordinary 
election’ boggles the mind.”

• Allowed Rhode Island to suspend its requirement that absentee 
ballots have in-person witness verification.



Church State:  Allow Covid-19 Limits

• Deny injunctive relief to religious challenge of California’s 
limitations on group worship to 100 persons or 25% of building 
capacity.  Reject discrimination claim based on 50% capacity 
allowed retail store 

3 Sotomayor, Kagan, Breyer would uphold all limits 
3 Roberts, Kavanaugh, Barrett strike some, allow others 
3 Alito, Gorsuch, Thomas would strike all limits. MFN 

• Justice Amy Cohen Barrett lets stand lower court approval of 
Indiana University vaccination mandate challenged by students



Church State:  Reject Covid-19 Limits

• Tandon v Newsom. Unsigned 5-4 emergency order striking 
down California limit on in-home worship contrary to Smith 
precedent 

• 6-3 Block Biden Executive Order extending ban on evictions 
of tenants with unpaid rent. 

Questions/Comments?



Merits Docket:  Free Exercise: LGBT Adoption

Fulton v. City of Philadelphia   
Catholic charities lost contract with city to place kids for 
adoption for refusing to accept LGBT couples 
(1) whether the government violates the First 
Amendment by conditioning a religious agency’s ability 
to participate in the foster care system on taking 
actions . . . that directly contradict the agency’s 
religious beliefs 
(2) whether to overrule Employment Div v Smith. 
Bryer 9-0 ruling for Fulton, strict scrutiny, other 
exceptions, state coercion to change practice 



Ramirez v Collier.  Oral Argument Nov. 1.

Under the Free Exercise Clause and Religious Land Use and Institutionalized Persons Act 
(“RLUIPA”),

1. does the State’s decision to allow Ramirez’s pastor to enter the execution chamber, 
but forbidding the  pastor from laying his hands on his parishioner as he dies, 
substantially burden the exercise of his religion, so as to require the State to justify the 
deprivation as the least restrictive means of advancing a compelling governmental 
interest?
2. Does forbidding the pastor from singing prayers, saying prayers or scripture, or 
whispering prayers or scripture substantially burden the exercise of his religion, so as 
to require the State to justify the deprivation as the least restrictive means of advancing 
a compelling governmental interest?



Ramirez v Collier

THE PARTIES ARE DIRECTED TO:
 
SUBMIT BRIEFS THAT ADDRESS  WHETHER PETITIONER ADEQUATELY EXHAUSTED HIS AUDIBLE PRAYER 
CLAIM  UNDER THE PRISON LITIGATION REFORM ACT,  (RLUIPA)

ADDRESS WHETHER PETITIONER HAS  SATISFIED HIS BURDEN UNDER (RLUIPA) TO DEMONSTRATE THAT 
A SINCERELY HELD RELIGIOUS BELIEF HAS BEEN SUBSTANTIALLY BURDENED  BY RESTRICTIONS ON 
EITHER AUDIBLE PRAYER OR PHYSICAL CONTACT. 

ADDRESS WHETHER THE GOVERNMENT  HAS SATISFIED ITS BURDEN UNDER RLUIPA TO DEMONSTRATE 
ITS POLICY IS THE LEAST RESTRICTIVE MEANS OF ADVANCING A COMPELLING  GOVERNMENT INTEREST. 
FINALLY, 

ADDRESS  THE TYPE OF EQUITABLE RELIEF PETITIONER IS SEEKING, THE APPROPRIATE  STANDARD FOR 
THIS RELIEF, AND WHETHER THAT STANDARD HAS BEEN MET HERE. SEE  HILL V. MCDONOUGH (2006)

THE PARTIES MAY ADDRESS OTHER RELEVANT ISSUES



CARSON V. MAKIN.  Oral Argument Dec. 8

The State of Maine relies on local school administrative units to ensure that every school-age child in the state has 
access to a free education. To meet the state requirements, an SAU without its own public secondary school may either 
(1) contract with a secondary school to provide school privileges or (2) pay the tuition of a secondary school at which a 
particular student is accepted. In either circumstance, the secondary school must be either a public school or an 
“approved” private school.

To be an “approved” school, a private school must meet the state’s compulsory attendance requirements and it must be 
“nonsectarian in accordance with the First Amendment.”

The Carsons, Gillises, and Nelsons live in SAUs that do not operate a public secondary school of their own but instead 
provide tuition assistance to parents who send their children to an “approved” private school. The three families opted to 
send their children to private schools that are accredited but do not meet the nonsectarian requirement because they are 
religiously affiliated. Because the schools are not “approved,” they do not qualify for tuition assistance. 

The families filed a lawsuit in federal court arguing that the “nonsectarian” requirement violates the Constitution on its 
face and as applied. The U.S. Court of Appeals for the First Circuit (including former Supreme Court Associate Justice 
David Souter,  upheld the law, noting that it had twice before rejected similar challenges, and even though the U.S. 
Supreme Court had decided two relevant cases in the interim, those cases do not produce a different outcome here.



CARSON V. MAKIN.  Oral Argument Dec. 8

QUESTION PRESENTED:

In  Espinoza v. Montana Department of Revenue this Court held that a state may not exclude families and 
schools from participating in a student-aid program because of a school's religious status. This Court 
acknowledged, but did not resolve, the question of whether a state may nevertheless exclude families and 
schools based on the religious use to which a student's aid might be put at a school. In the decision below, 
the First Circuit upheld a religious exclusion in Maine's tuition assistance program on the ground that the 
exclusion does not bar students from choosing to attend schools with a religious status, but rather bars 
them from using their aid to attend schools that provide religious, or "sectarian," instruction.

The question presented is: Does a state violate the Religion Clauses or Equal Protection Clause of the 
U.S. Constitution by prohibiting students participating in an otherwise generally available student-aid 
program from choosing to use their aid to attend schools that provide religious, or "sectarian," instruction?



Free Association: Americans for Prosperity Foundation v. Bonta 

 Koch brothers funded non-profit challenged California law requiring 
disclosure of donors while complying with IRS disclosure requirements.

Robert’s for 6-3 majority finds 1st Amendment violation based on precedent 
barring Mississippi from compelling NAACP to disclose its membership 
roster.

ACLU and NACP. Amicus briefs support American Prosperity Foundation.  
3 liberal justices dissent.

https://www.scotusblog.com/case-files/cases/americans-for-prosperity-foundation-v-becerra/
https://www.scotusblog.com/case-files/cases/americans-for-prosperity-foundation-v-becerra/


Free Speech

Mahanoy Area School District v. Brandi Levy 

Profane post on snapchat by 14 year old cheerleader  
Issue: Whether Tinker precedent which holds that public school 
officials may regulate speech that would materially and 
substantially disrupt the work and discipline of the school, 
applies to student speech that occurs off campus. 

Breyer rules 1st Amendment protected speech. Thomas dissent.  
8-1.



Immigration:  Merits Docket

Sanchez v. Mayorkas  
9-0. Kagan deny green card work permits for 
temporary protected status.  

 United States v. Palomar-Santiago 
  9-0 Sotomayor against a non-U.S. citizen who 
was contesting his indictment for criminal re-entry 
into the country.

https://www.scotusblog.com/case-files/cases/sanchez-v-mayorkas/
https://www.scotusblog.com/case-files/cases/united-states-v-palomar-santiago/
https://www.scotusblog.com/case-files/cases/sanchez-v-mayorkas/
https://www.scotusblog.com/case-files/cases/united-states-v-palomar-santiago/


Seizure: 4th Amendment

Torres v Madrid 
 Black woman on drugs shot twice by plain clothes police she mistook for carjackers 
while successfully driving away to avoid arrest until the following day. 
D 

Issue: Whether an unsuccessful attempt to detain a suspect by use of physical force 
is a “seizure” within the meaning of the Fourth Amendment, as found by Justice Scalia 
in a unanimous decision or whether physical force must be successful in detaining a 
suspect to constitute a “seizure,” 

18th Century authors of the 4th Amendment understood seizure to include 
unsuccessful attempts, but 20th Century understanding requires actual custody.   

5-3. Roberts rules for petitioner.  Conservatives dissent



Health Care:  Affordable Care Act

California v. Texas 
Issues: (1) Whether the individual and state plaintiffs in this case have 
established Article III standing to challenge the minimum-coverage 
provision in the Patient Protection and Affordable Care Act (ACA); 

Breyer denies standing to Texas for a 7-2 majority 

Questions/Comments?



Brnovich v. Democratic National Committee 

Voting Rights 
Issues: (1) Whether Arizona’s out-of-precinct policy, which does not 
count provisional ballots cast in person on Election Day outside of the 
voter’s designated precinct, violates Section 2 of the Voting Rights Act; 
and (2) whether Arizona’s ballot-collection law, which permits only 
certain persons (i.e., family and household members, caregivers, mail 
carriers and elections officials) to handle another person’s completed 
early ballot, violates Section 2 of the Voting Rights Act or the 15th 
Amendment. 
Alito for 6-3 conservative majority finds state had no racially 
discriminatory purpose.



U.S. v. Zubaydah        Argued 10/6/21

   Before being transferred from Pakistan to Guantanamo, 
Zubaydah was held for years at CIA “dark sites” including 
Poland, where two US private contractors tortured him.  
Zubaydah intervened in a Polish criminal investigation into 
the CIA’s conduct in that country, and he sought to compel 
the U.S. government to confirm evidence in the public 
record about the mistreatment he received at a site in 
Poland.



U.S. v. Zubaydah        Argued 10/6/21

    In other lawsuits the government allowed the private contractors to testify about how they 
mistreated detainees in Europe, but has asserted the state-secrets privilege to refuse official 
acknowledgement about a “black site” in Poland based on assurances to its ally in a Mutual 
Legal Assistance Treaty. The U.S. Court of Appeals for the Ninth Circuit rejected the 
government’s assertion of state-secrets privilege based on its own assessment of potential 
harms to national security and allowed discovery in the case to proceed.

As Solicitor General David Klein attempts to begin his final rebuttal, 4 Justices 
pursue an unexpected question: 

https://www.oyez.org/cases/2021/20-827

1:03:32 — 1:08:21

https://www.oyez.org/cases/2021/20-827
https://www.oyez.org/cases/2021/20-827


NEW YORK STATE RIFLE & PISTOL ASSN., INC. V. BRUEN. Oral Argument Nov. 3

New York prohibits its ordinary law-abiding citizens from 
carrying a handgun outside the home without a license, and 
it denies licenses to every citizen who fails to convince the 
state that he or she has “proper cause” to carry a firearm.

The Second Circuit affirmed the constitutionality of a New 
York regime.  Numerous courts of appeals have squarely 
divided on this critical question:

CERTIORARI GRANTED LIMITED TO THE FOLLOWING 
QUESTION: WHETHER THE STATE'S  DENIAL OF 
PETITIONERS' APPLICATIONS FOR CONCEALED-
CARRY LICENSES FOR SELF-DEFENSE VIOLATED THE 
SECOND AMENDMENT



DOBBS V. JACKSON WOMEN'S HEALTH.  Oral Argument December 1

        In 2018, Mississippi passed a law called the “Gestational Age Act,” which prohibits all 
abortions, with few exceptions, after 15 weeks’ gestational age. Jackson Women’s Health 
Organization, the only licensed abortion facility in Mississippi, and one of its doctors filed a 
lawsuit in federal district court challenging the law and requesting an emergency temporary 
restraining order (TRO). 
      The district court granted the TRO.  After discovery, the district court granted the clinic’s 
motion for summary judgment and enjoined Mississippi from enforcing the law, finding that 
the state had not provided evidence that a fetus would be viable at 15 weeks, and Supreme 
Court precedent prohibits states from banning abortions prior to viability. The U.S. Court of 
Appeals for the Fifth Circuit affirmed.
     Mississippi petitioned for certiorari claiming the law imposed no “undue burden”  but in 
its brief for oral argument switched and called for the court to overrule Roe v. Wade.



DOBBS V. JACKSON WOMEN'S HEALTH.

QUESTION PRESENTED:

1. Whether all pre-viability prohibitions on elective abortions are unconstitutional.

2. Whether the validity of a pre-viability law that protects women's health, the dignity of  
unborn children, and the integrity of the medical profession and society should be 
analyzed under Casey's "undue burden" standard or Hellerstedt's balancing of benefits 
and burdens.

3. Whether abortion providers have third-party standing to invalidate a law that protects 
women's health from the dangers of late-term abortions.

CERTIORARI GRANTED LIMITED TO QUESTION 1. 



UNITED STATES V. TSARNAEV.      Oral Argument Oct. 13

    In 2013, Dzhokhar Tsarnaev and his older brother 
detonated two homemade pressure cooker bombs near the 
finish line of the race, killing three and injuring hundreds. 
He was sentenced to death for his role in the bombings, but 

    The U.S. Court of Appeals for the First Circuit threw out 
his death sentences on the grounds that the district court 
should have asked potential jurors what media coverage 
they had seen about Tsarnaev’s case, and the district court 
should not have excluded from the sentencing phase 
evidence that Tsarnaev’s brother was involved in a separate 
triple murder.



UNITED STATES V. TSARNAEV.     

QUESTIONS PRESENTED:

1. Whether the court of appeals erred in concluding that respondent’s capital sentences 
must be vacated on the ground that the district court, during its 21-day voir dire, did not ask 
each prospective juror for a specific accounting of the pretrial media coverage that he or 
she had read, heard, or seen about respondent’s case.

2. Whether the district court committed reversible error at the penalty phase of respondent’s 
trial by excluding evidence that respondent’s older brother was allegedly involved in 
different crimes two years before the offenses for which respondent was convicted.



Students for Fair Admissions Inc. v. President & Fellows of Harvard College

In 2014 Asian American students filed suit in federal court challenging Harvard’s affirmative Action 
undergraduate admissions program as discriminatory.  The Court of appeals upheld the trial court 
judgment in favor of Harvard, and the students appealed to the Supreme Court.  Before deciding 
whether to grant certiorari, in June 2021 the court requested the Biden administration’s Department 
of Justice to submit a brief on its position.

Issues: 
(1) Whether the Supreme Court should overrule Grutter v. Bollinger and hold that institutions of 
higher education cannot use race as a factor in admissions; and 
(2) whether Harvard College is violating Title VI of the Civil Rights Act by penalizing Asian-
American applicants, engaging in racial balancing, overemphasizing race and rejecting workable 
race-neutral alternatives.

https://casetext.com/case/grutter-v-bollinger-et-al
https://casetext.com/statute/united-states-code/title-42-the-public-health-and-welfare/chapter-21-civil-rights/subchapter-v-federally-assisted-programs/section-2000d-prohibition-against-exclusion-from-participation-in-denial-of-benefits-of-and-discrimination-under-federally-assisted-programs-on-ground-of-race-color-or-national-origin
https://casetext.com/case/grutter-v-bollinger-et-al
https://casetext.com/statute/united-states-code/title-42-the-public-health-and-welfare/chapter-21-civil-rights/subchapter-v-federally-assisted-programs/section-2000d-prohibition-against-exclusion-from-participation-in-denial-of-benefits-of-and-discrimination-under-federally-assisted-programs-on-ground-of-race-color-or-national-origin


Principles, Politics, and Preferences

• Judicial Review makes the court a political actor  
• Justices are unavoidably influenced by both legal and political 

principles, that may or may not involve partisan or self interested 
personal preferences 

• Court lawmaking can modify a flawed Constitution, poorly drafted 
legislation, and check abuse of power by the President, Congress and 
the States or  

• Supreme Court Justices have at times and will continue to abuse power 
• Can informed citizens when disagreeing  about which lawmaking was 

appropriate do so with respectful appreciation of others’ values?



Week 3 Multiple Choice Quiz

1.  Why did the court’s emergency (shadow) docket grow so large in 2020?  Choose all that apply:

A. The Trump administration submitted far more emergency review petitions than prior administrations.

B.Challenges to state mandated public health measures proliferated.

C.Lower courts ordered election officials to modify voting procedures.

D.The federal government resumed executions of death row inmates.


2. In the 2020-2021 Term which decision came as a pleasant surprise to liberals?

A. Emergency orders involving California’sCOVID-19 safety rules

B.Breyer opinion allowing school discipline of cheerleader for profane post on social media.

C.Roberts’ opinion for 5 justices including Kavanaugh that a black woman shot by police had been seized even though 

she got away.

D.Breyer’s opinion for a unanimous court involving adoption by LGBT couples.


3.  Which case on the court’s current docket, O21, might be difficult for a conservative justice forced to  choose between 
support for 


A. the death penalty or the free exercise of religion

B.  Presidential power or state secrets involving national security 

C.  A medical professional or the survival of a viable fetus.

D.  merit based university admissions or affirmative action to remedy past unequal treatment


